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This case is before ne on a Conplaint of Discrimnation
brought by the Secretary of Labor, acting through his Mne Safety
and Health Adm nistration (MSHA), on behalf of Arthur R
A nst ead, against Knife River Coal M ning Conpany under section
105(c) of the Federal Mne Safety and Health Act of 1977, 30
U S.C " 815(c). For the reasons set forth below, | find that
Knife River violated section 105(c) when it discharged M.

A nstead on June 30, 1995.

A hearing was held on February 27 through March 1, 1996, in
Billings, Montana. |In addition, the parties filed post-hearing
briefs in the case.



BACKGROUND

M. dnstead worked for Knife River from Septenber 11, 1967,
until his discharge on June 30, 1995, a total of 27 years. He
operated the tipple since 1987. During his enploynent, M.

A nstead was well known for raising operational and safety
matters, both w th managenent and state and federal m ne

i nspectors. Until 1995, he had never had any disciplinary
problens with the conpany.

Ri chard Kal i na becane superintendent of the Savage M ne on
March 1, 1993, having been pronmpted from Kni fe Ri vers Gascoyne,
North Dakota, m ne where he had been foreman since 1984. On M.
Kal i nass recommendati on, M. O nstead was suspended w t hout pay
for five days beginning on March 6, 1995, for an unauthorized
absence. The absence occurred when M. O nstead acconpani ed his
son to traffic court, for which he clainmed on his tinme cardAJury
or Court Duty.@ (Conp. Ex. 7.)

M. O nmsteads enploynent with Knife River was term nated
effective June 30, 1995, for dishonesty. The dishonesty
concerned all eged m srepresentations on M. O nsteac part about
hi s nedical status and availability for work foll ow ng surgery on
his right wist.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

In his Discrimnation Conplaint filed wwth MSHA, M.
O nstead all eged that Knife River discrimnated agai nst him by
termnating him In the Conplaint of Discrimnation filed by
MSHA with the Comm ssion, the assertion that the conpany
di scrim nated against M. O nstead by suspendi ng hi mw t hout pay
was added. At the hearing a third clai mwas nmade, that the
Conpl ai nant was required to take coffee and |unch breaks at tines
different than the rest of the enployees. | conclude that only
the original allegation has nerit.
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In order to establish aprim facie case of discrimnation
under Section 105(c) of the Act,® a conplaining mner bears the
burden of establishing (1) that he engaged in protected activity
and (2) that the adverse action conplained of was notivated in
any part by that activity. Secretary on behalf of Pasula v.
Consol i dation Coal Co., 2 FMSHRC 2768 (1980), rev'd on ot her
grounds sub nom Consolidation Coal Co. v. Marshall, 663 F2d.
1211 (2d Cr. 1981); Secretary on behalf of Robinette v. United
Castl e Coal Co., 3 FMSHRC 803 (1981); Secretary on behal f of
Jenkins v. Hecla-Day Mnes Corp., 6 FMSHRC 1842 (1984); Secretary
on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508 (1981),
rev'd on other grounds sub nom Donovan v. Phel ps Dodge Corp.

709 F.2d 86 (D.C. Cir. 1983).

The operator may rebut the prima facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by the protected activity.
Pasul a, 2 FMSHRC at 2799-800. |If the operator cannot rebut the
prima facie case in this manner, it neverthel ess may defend
affirmatively by proving that it was al so notivated by the
mner's unprotected activity and woul d have taken the adverse

! Section 105(c) (1) of the Act provides that a miner cannot
be di scharged, discrimnated against or interfered with in the
exercise of his statutory rights because: (1) hehAhas filed or
made a conpl aint under or related to this Act, including a
conplaint . . . of an alleged danger or safety or health
violation;@ (2) he Ais the subject of nedical evaluations and
potential transfer under a standard published pursuant to section
101;@ (3) he Ahas instituted or caused to be instituted any
proceedi ng under or related to this Act or has testified or is
about to testify in any such proceeding;§ or, (4) he has
exerci sed Aon behalf of hinself or others . . . any statutory
right afforded by this Act.§
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action for the unprotected activity alone. 1d. at 2800;

Robi nette, 3 FMSHRC at 817-18; see al so Eastern Assoc. Coal Corp.
v. FMSHRC, 813 F.2d 639, 642 (4th Cr. 1987); Donovan v. Stafford
Const. Co., 732 F.2d 954, 958-59 (D.C. Cr. 1984); Boich v.
FMBHRC, 719 F.2d 194, 195-96 (6th Cr. 1983) (specifically
approvi ng the Comm ssi ons Pasul a- Robi nette test).
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It is undisputed that M. O nstead engaged in protected
activity. It is apparent that he was constantly making
conpl ai nts about matters that he considered to be safety and
health issues to whonever would listen. Therefore, the questions
in this case are whether the conpany took adverse actions agai nst
hi m whet her the adverse actions were because of the protected
activity, and, if so, whether the conpany woul d have taken the
adverse actions solely because of unprotected activity in which
t he Conpl ai nant nay have engaged.

Solitary Coffee and Lunch Breaks

Turning first to the claim that M. O nstead was required
to take his coffee and | unch breaks alone, | find that this was
not an adverse action. On April 14, 1994, M. Kalina instructed
M. Onstead to finish crushing the coal in the crusher before
taking his coffee or lunch breaks. This caused himto take the
breaks at different tinmes than the rest of the enployees. Wile
M. Onstead testified that this lasted two or three weeks, in a
record he kept at the tinme, on a page headedAinfo to establish
Harrasment [sic] Charges agai nst Managenent concerning lunch tine
and dinner tine,0 only four dates are listed, April 14, 15, 18
and 19. (Conmp Ex. 4, at 102.)

On the other hand, the other w tnesses, including enployees
Steve Ler and Brian Carr, testified that it was not unusual for
managenent occasionally to require enployees to take |unch or
coffee breaks at different tines, if the job required it.
Furthernore, no one corroborated M. O nsteads statenent that he
was required to do this for two or three weeks. |In addition,
even his contenporaneous notes, nade for the specific purpose of
docunenti ng adverse actions, only show four days. Consequently,
| conclude that this was no nore than a reasonabl e job request,
no different than that nade of all enployees, and not an adverse
acti on.

Suspensi on wi t hout Pay

The suspension without pay is a nore difficult question. It
is entirely believable that the court may have required a parent
to acconpany a mnor to traffic court. Clearly, however, this
was not jury duty, nor did M. O nstead ever claimthat he was
serving on a jury. That he was uncertain whether acconpanyi ng
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his son to court entitled himto any type of court |eave is
supported by his discussions with his fell ow enpl oyees before
going and his putting AJury or Court Dutyl on his tinme card.

However, despite his apparent confusion, M. O nstead never
consul ted anyone in a position to give himan answer. The union
contract was clear that only jury duty entitled an enployee to
speci al | eave; he did not bother to read it. Nor did he ever
question any of his supervisors about what type of |eave he could
t ake, although at |east one of is friends, Steve Ler, told himhe
should check it out. M. Onstead testified that he put the tine
card on Jody Reeds desk and told her that he did not know how
the jury duty applied and would I et her figure it out. Jody
Reed, a part-tinme secretary, was plainly not in a position of
authority and, further, stated that M. O nstead did not say
anything to her about the tinme card.

The day after the court appearance, M. Kalina asked M.
O nstead how the Ajury trial went@ and M. O nstead responded, Ait
went fine.¢ (Tr. 120.) Nothing further was said about the
incident until |ate February or early March when M. Kalina,
after finding out that the conpany had not received any jury fees
for M. O nsteads appearance, questioned M. O nstead about the
fees. M. O nstead responded that the conpany shoul d be
receiving a check fromthe court. It was only by calling the
court that the conpany determ ned that M. Jd nstead had not
served on a jury and was, therefore, not entitled to jury | eave.

It is not necessary to determ ne whether M. O nstead was
bei ng di si ngenuous or really was bewildered in this situation to
conclude that the adverse action was not based on his protected
activities. Viewing the situation through the eyes of
managenent, a conclusion that M. O nstead was bei ng deceptive

Al t hough the Secretary has advanced that managenent was aware of
his dil emma because his discussions with his friends took place
in a roomoutside of M. Kalinas office, | give this evidence no
wei ght. There was no showing that M. Kalina was in his office
at the time, or that, even if he was, he would have been able to
hear the discussion.
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with themwas perfectly reasonable. |In fact, since M. d nstead
never bothered to attenpt to clarify matters until he was
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suspended, such a conclusion was the only reasonable one to be
dr awn.

An unaut hori zed absence is clearly unprotected activity.
Even t hough the conpany nmay have been tired of M. O nstead

constant safety conplaints and recommendations, | find that the
five day suspension was allotted, mainly, if not solely, for the
unprotected activity. Accordingly, | conclude that M. O nstead

was not discrimnated against in this instance.

Di scharge

M. Onstead injured his wist in April 1994. In March
1995, he decided to have the wist fused. The surgery was
performed on March 21, 1995. After the surgery, the doctor
advised M. A nstead, on March 24, that he expected himto be off
work for three nonths and scheduled a return visit for April 21.
Thereafter, return check-ups were schedul ed every 30 days.

M. dnsteads next visit was on May 19. After the
exam nation, the doctor gave M. O nstead a slip which stated:
Alf avail. lite duty -- no shoveling or lifting over 15 pounds
rt. hand.@ (Conp. Ex. 11.) According to M. O nstead, he went
to the mne on May 23 and gave the slip to M. Kalina. He
testified that M. Kalina kept the original of the slip, nmade a
copy for him and wote down on his desk cal endar when M.
A nst ead=s next appoi nt ment was.

M. Onstead further testified that he explained to M.
Kalina that he was not conpletely healed, that there was a risk
that he would reinjure the wist, but that he could return to
work with the restrictions listed. M. O nstead asserted that
M. Kalina replied that they would wait until after his next
appoi nt mnent before putting himback to work.

M. Kalinas recollection of this visit was sonewhat
di fferent. He testified:

Q Now, did M. Onstead visit you at the mne site on
or about May 23, 1995?

A. Yes.
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Q And did M. Onstead at that tine provide you with
a May 19, 1995, doctors slip?

A. Not that | recall

Q D d you discuss with M. O nstead whether he could
return to light duty at that time, on May 23, 19957

A. No, | never did.

Q Dd M. dnstead discuss with you his general
medi cal condition?

A.  Yes. The conversation went, Art sat down and we
tal ked about his arm what it |ooked like. If I
remenber right he had a new cast on. And he said his
doctor said he could not cone back to work, no |ight
duty. He said his diabetes was hindering his healing
and he needed nore tine.

He munbl ed sonet hi ng about 15 pounds and what |
could do with that. And | said, Al cant,{ sonething
about Awhen your doctor rel eases you, you can cone back
to work.(

(Tr. 655-56.)

M. O nsteads next doctorss appointnent was on June 15. His
cast was replaced with a wist brace. He did not receive a work
restriction slip when he left the doctors office. He returned
to his home on June 16.

Wil e he was hel ping his sons adjust a hay rake that was
pul | ed behind a tractor, M. Kalina and Junior Etzel, the
foreman, canme out to the hay field in a pick-up truck. M.
Kalina remarked that it |ooked |like M. O nstead could return to
work. M. O nstead replied that he had not been released to
return to work. M. Kalina asked M. O nstead for a doct ors
slip to update his file.

As a result of this confrontation, both M. O nstead and M.
Kal i na apparently called the doctors office to obtain a doctors
slip. The slip subsequently received by both indicated that the
restrictions were: ANo pushing or pulling, cannot carry itenmsup
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a ladder. No lifting over 10 pounds. No repetitive or tw sting
motions.§ (Conp. Ex. 12.)

A neeting with managenent was held on June 28, 1995. At the
meeting, M. O nstead was represented by counsel who was
all owed to be present but not to participate, and M. d nstead
was not permtted to question any of the w tnesses against him
After the nmeeting, M. O nstead was informed by a June 30 letter
t hat

there is a clear discrepancy between your statenents to
managenent about your work status and the witten work
releases. You failed to provide a reasonable, credible
expl anation for the discrepancy. Therefore, we have
concl uded that your actions represent dishonesty in
violation of Rule 1 of Knife River Coal M ning Conpany
Rul es of Conduct and warrant inmmedi ate di sm ssal .

(Conmp. Ex. 19.)
The letter gave the follow ng reasons for this concl usion

It is the recollection of Rich Kalina, the mne
superintendent, that you told himon May 23 that you
could not return to work yet. He recalls advising you
to provide a doctorss statenent for the file. Notes
taken by Rich in his daily calendar for May 23 are
consistent with his recollection.

You stated at the neeting held at the Savage M ne on
June 28 regarding this matter that you knew you were
released to light-duty work in May and that you gave
the doctor=s statenent to Rich around May 23 but he
told you that you could not return to |ight duty.

Knife River:ss |ong-standing practice is to utilize
i ght duty whenever we can accommobdate restrictions.

M. O nstead was evidently m sadvised by his union that a | awer
could represent himat the neeting in the place of union
representation. Apparently, the union contract would have
permtted a union representative to participate in the
pr oceedi ngs.
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Your statenent that Rich told you in May that you could
not return to light duty would be inconsistent with
that practice and is not credible in view of Richs
recoll ection and notes taken at the tine.

On June 16, 1995, Rich and Junior went to Savage to get
Juni orzs pickup and stopped at your place to see how
your | ast doctor:s appoi ntnent had gone. You were in
the field haying but according to both R ch and Juni or,
told themyou could not return to work for 30 days.
Rich told you Knife R ver would need a doctors
statenment regarding work status.

You stated at the June 28 neeting that what you had
said was that it would be 30 days until your next
doctor=s appoi ntnent not that you couldnt work for 30
days. This conflicts directly with the recollection of
both Rich and Junior and | acks credibility.

Rich followed up by contacting your doctors office on
June 16 and was advised that you had been re-rel eased
to return to work on light duty at the appoi ntnment on
June 15. VWhen he asked what was neant by Are-

rel eased,( he was advi sed that you had been rel eased
for light duty follow ng your May 19 appoi nt nent al so.

(1d.)

Clearly, the key to this case depends on whet her M.
O nstead or M. Kalina is telling the truth about the May 23
meeting. |If M. O nsteads version of the neeting is untrue,
then the conpany had a non-protected reason for discharging him
even if they also wanted to get rid of him because of his
constant safety conplaints. However, if his version is true,
then it becones clear that M. Kalina mani pul ated the facts so
t hat di shonesty could be used as a subterfuge for dism ssing M.
O nstead for being a nuisance with his constant conpl ai ni ng.
find that M. Jd nsteads version of the May 23 neeting is true.

To find M. Kalinas story credible, it is necessary to
believe that M. O nstead cane to the mne office on May 23 and
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did not give M. Kalina the doctors slip given himon My 19.

M. Kalinas version is not supported by the evidence or commobn
sense. He testified that he never saw the original slip and was
not aware of it until the doctors nurse infornmed hi mon June 16
that M. d nstead had been re-released for light duty. |ndeed,
inthe letter of termnation this was the |ast discrepancy noted.

However, M. Kalina also testified:

Q Now, M. Kalina, the tinme you called Nurse Durden
had you | ooked in Art O nsteads file?

A.  Yes, just before | called her.

Q And did you find a May 19, 1995, slip return -- or
a slip wth Othopedic Surgeons on it?

A.  Yes, | did.

The term nation letter does not nention that nanagenment was
aware of the May 19 slip as of the date of the letter. It only
states that M. KalinaAwas advi sed that you had been rel eased
for light duty follow ng your May 19 appoi nt nent al sofi even
t hough at the hearing M. Kalina clainmed to have found the slip
on June 16 and had even asked the doctors nurse to decipher it
for him It is also not nentioned in a June 16 nmeno from M.
Kalina to Larry Duppong, the Vice President of Operations who
actually discharge M. O nstead, even though the neno rel ates
that M. Kalina had tal ked to the doctors nurse.

M. Kalina was interviewed by Special |nvestigator Jerry
Thonpson on August 24, 1995. According to Investigator Thonpson,
M. Kalina originally clainmed that he had never seen the May 19
slip and did not know what it said. Then he changed his story
and said that he had found a copy of the slip in M. QO nstead
file at a |later date, that he had no idea how it had gotten
there, and that only he and Junior Etzel had access to the file
cabi net .

The nost inpeachi ng pieces of evidence to M. Kalinas
story, however, are the various copies of the May 19 slip that
were offered at the hearing. None were offered by the conpany.
The first one, sponsored by M. O nstead as the copy he received
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back from M. Kalina on May 23, is a copy of the slip and has
only the doctorss witing on it. (Conp. Ex. 11.) The next one,
identified by M. Kalina, purports to be the copy he discovered

in M. Onsteads file on June 16. In addition to the doctors
witing, the followng witing appears in an area where it could
have been witten on the slip itself: ANurse -- Pat Durden?spl at

the top, and Awi || exam ne 6-15-95 next appt.l at the bottom
(Conp. Ex. 36.) Finally, a third copy, also identified by M.
Kal i na, appears identical to the second one, except that at the
bottomit says Awi || exam ne 6-15-95 next appt. RKJ

M. Kalina identified the additional witing as his. He
coul d not explain why the ARKE had been added to the third copy,
nor why the Awill exam nef witing had been made darker. M.
Kalina clained that he made the Aw || exam nef note when tal king
to the nurse on June 16. \When questioned as to why he had used
the future tense for an exam nation that had occurred the day
before, M. Kalina stated: Al think she was just probably --
l:-mjust surmsing this -- | think she was reading froma file
and | was just putting all pertinent information down that I
t hought about.@ (Tr. 742.)

Thi s expl anati on makes no sense. In the first place, this
does not appear to be what would normally be pertinent
information. In the second place, nothing else was witten down.

VWhat does nmake sense is that M. Kalina woteAwi || exam ne 6-
15-95 next appt.@ on the original slip when M. O nstead gave it
to himon May 23. This would also explain how M. Kalina knew
that M. O nstead had been to the doctor on June 15, when he
decided to go see himon June 16. It would al so explain how M.
Kal i na knew about the 15 pound lifting restriction that he
claimed M. A nstead nunbled to himon My 23.

In short, | do not find M. Kalinas version of this event
credible. Wiile the notes on his cal endar seemto support his
version, | do not give those notes any weight. Alnost all of the

entries pertain to M. O nstead, presumably to docunent the case
against him However, by his own adm ssion, M. Kalina did not
make all of the entries on the day that they allegedly occurred,
but added sone at a |ater date. Furthernore, sone of the added
ones were inserted on an incorrect date, according to M. Kalina.
Therefore, there is no way of know ng which were witten
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concurrently and which were witten later to bol ster the case
agai nst M. d nstead.

This is particularly crucial in view of the self-serving
nature of the entry on May 23 which states: AArt stopped in --
not to cone to work yet. No lite duty -- needs healing tine.
Asked Art to get a Drs. slip for his filef (Conp. Exs. 23 and
42.) The credibility of this entry is further put in doubt by
t he subsequent nysterious discovery of the doctors slip in M.
O nsteads file.

In addition, | do not find that M. O nsteads version is
contradi cted by AKnife River:s |ong-standing practice [] to
utilize light duty whenever we can accommpbdate restrictionsf 1In
the first place, this Along standing practicel is not witten

down any where in the conpanys rules and regulations. 1In the
second place, such a practice does not nean that M. Kalina could
not have concluded that M. O nstead was still too restricted to

wor k any place since he had a cast on his right (dom nant) hand.

Havi ng found that M. O nsteads version of the May 23
meeting is the credible one, his actions in the hay field on June
16 cease to appear deceptive. If M. Kalina told himthere was
no light duty, it would be logical that M. O nstead would rel ay
that to the doctor. This would explain why the doctor did not
give M. O nstead a doctors slip after his June 15 visit, and
why M. O nstead then told M. Kalina and Etzel that he had not
been released to return to work. Ironically, the June 16
doctor=s slip appears to be nore restrictive than the May 19
slip.

Cbviously, M. QO nsteads constant safety conplaints nade
hi m an annoyance to the conpany. Evidently he quickly got under
M. Kalinas skin. M. Onstead related that shortly after M.
Kalina arrived at the mne, the mne had an inspection during
which M. O nstead pointed out several problens to the inspector.
He testified that after the inspector had gone, M. Kalina cane
to himand told himthat he did not want M. O nstead di scussing
safety problens with inspectors unless he had already brought the

Interestingly, Alite duty@ is spelled the same way it is on the
doctor=s slinp.

1116



problemto M. Kalina. He further testified that M. Kalina told
hi m t hat Ahe al ways got even with anybody who ever crossed that
l[ine wth him@ (Tr. 27.)

This obviously did not deter M. O nstead, who continued
rai sing safety concerns. M. Kalina got nore exasperated with
M. dnstead, noting on March 8, 1994, AArt argues all the tine,(
(Conp. Ex. 30), on March 23, 1994, Al-m getting very tired of
arguing with Art,0 (Conp. Ex. 31), and in February 1995, having a
heat ed di scussion with himover the necessity for replacing
guards before operating the crusher, (Tr. 106, 386-90).

The Astraw t hat broke the canel:s back@i occurred on May 25,
1995. M. O nstead had filed a section 103(g) conplaint, 30
US. C " 813(g), over the non-reporting of his wist injury.
Because of the nature of the conplaint, it was obvious that M.
O nstead had made it. Inspector Herbert Skeens cane to the m ne
on May 25 to investigate the conplaint. He testified that when
he gave a copy of the conplaint to M. Kalina, M. Kalina
appeared to be Afrustrated, disgusted, aggravated with the fact
that the conplaint had been nade.i (Tr. 351.) He described M.
Kalina as pacing rapidly in a circle and related that M. Kalina

made a comment sonething to the effect this had been a
problem for some tinme, sonething to that effect.

cannot quote himverbatim | know he nmade a comment
that he had a problemor had a problemwth M.

O nstead, or sonething to that effect, for sone tine.
Thi s had been an ongoing situation. That was the
comrent that was nmade, sonething to that -- along that
l'ine.

M. Kalina nmade a simlar statenent to Brian Carr. (Tr. 458.)

Section 103(g) provides, in pertinent part, that: AWhenever

a mner has reasonable grounds to believe that a violation of
this Act or a mandatory health or safety standard exists . . .
such mner . . . shall have a right to obtain an immedi ate
i nspection by giving notice to the Secretary or his authorized
representative of such violation or danger.§
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(Tr. 353.)

M. Kalina was out of town from June 5 through June 14. On

the June 16, M. Kalina and Junior Etzel drove out to M.

O nstead=s farmto Asee how he was doing.0 Before this date, no
one in managenent had been out to see how M. O nstead was doi ng.

This was not a friendly visit. Shortly thereafter, M. d nstead
found hinself discharged as a result of this visit. The evidence
to support the discharge was provided by M. Kalina. As has been
seen, it was |less than truthful

Wiile M. d nstead was ostensibly discharged for dishonesty,
| find that he was really discharged for continually raising
safety concerns at the mne. Accordingly, |I conclude that his
di scharge was based on his engaging in protected activity and
that there was no legitinmate non-protected activity reason for
di schargi ng him

Cl VIL PENALTY ASSESSMENT

The Secretary has proposed a civil penalty of $1,000.00 for
t he conpany:s viol ation of section 105(c). However, it is the
j udge:ss i ndependent responsibility to determ ne the appropriate
anount of penalty, in accordance with the six criteria set out in
section 110(i) of the Act, 30 U S.C. " 820(i). Sellersburg Stone
Co. v. FMBHRC, 736 F.2d 1147, 1151 (7th Cr. 1984); Wl l ace
Brothers, Inc., 18 FMSHRC 481, 483-84 (April 1996).

I n connection with the six criteria, the parties have
stipulated that the proposed penalty will not affect the
conpany=s ability to remain in business. The mne is a small
m ne and it:s Assessed Violation H story Report indicates that it
received only 29 citations or orders, none involving section
105(c), between January 1, 1978, and August 1, 1995. Plainly,
its history of prior violations is very good. On the other hand,
the gravity and negligence involved in this violation are very
serious. Taking all of this into consideration, | conclude that
t he proposed penalty of $1,000.00 is appropriate.

ORDER

Havi ng found that Knife River Coal M ning Conpanys June 30,
1995, discharge of Arthur R O nstead was notivated by his
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protected activity and, thus, in violation of section 105(c) of
the Act, it is ORDERED that:

1. The Respondent REINSTATE M. O nstead to his fornmer
position with full pay and benefits;

2. The Respondent PAY M. Jdnstead full back pay,
with interest, and benefits for the period fromJuly 1,
1995, until Decenber 7, 1995, the effective date of his
t enporary economni c reinstatenent.

3. The Respondent REI MBURSE M. O nstead for any other
reasonabl e and rel ated econom c |osses or litigation
expenses incurred as a result of his discharge.

4. The Respondent EXPUNCGE from M. QO nsteads
personnel file and from conpany records the discharge
and all references to the circunstances involved in it.

5. The Respondent is ORDERED TO PAY a civil penalty in
t he anount of $1,000.00 for its violation of section
105(c).

The parties are ORDERED to confer within 21 days of the date
of this decision for the purpose arriving at a settlenent of the
speci fic actions and nonetary anounts that the Respondent w |
undertake to carry out the renedi es set out above. If an
agreenent cannot be reached, the parties are FURTHER ORDERED t o
submt their respective positions, concerning those issues on
whi ch they cannot agree, with supporting argunents, case
citations and references to the record, within 30 days of the
date of this decision. For those areas involving nonetary
danmages on which the parties disagree, they shall submt specific
proposed doll ar anbunts for each category of relief. |If a
further hearing is required on the renedial aspects of this case
the parties should so state.

The judge retains jurisdiction in this matter until the
specific renedies M. O nstead is entitled to are resol ved and
finalized. Accordingly, this decision will not becone fina
until an order granting specific relief and awardi ng nonetary
damages has been entered. Consequently, paynent of the civi
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penalty by Respondent is HELD I N ABEYANCE until the final order
IS entered.

T. Todd Hodgdon
Adm ni strative Law Judge

Di stribution:

Tanbra Leonard, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716
(Certified Mil)

Laura E. Beverage, Esq., Jackson & Kelly, 1660 Lincoln St.,
Suite 2710, Denver, CO 80264 (Certified Miil)
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